TRADE AND HUMAN RIGHTS

‘Human rights’ are different from all other rights because of that they are not acquired and they cannot be transferred, disposed of or extinguished by any act or event; and also they inhere universally in all human beings as a result of their humanity alone.
 Human rights are depend on two significant principles; “the rule of law” and “non-discrimination”. In accordance with the rule of law principle; rights have to be protected by law and any disagreements concerning them are not supposed to be solved by the arbitrary judgment; furthermore the law must treat all members of the society with absolute equity, regardless of their particular circumstances, or features as required by the non-discrimination principle.

The first arrangement which imposed on its member states binding obligations under the international law about human rights was the Universal Declaration of Human Rights (UDHR) adopted in 1948 by the United Nations. The UDHR regulated general human rights and did not focus on any special area such as labour rights. Only Article 23 of the UDHR addressed the issue of “the right to work” in these words; “everyone has the right to work, to free choice of employment, and to protection against unemployment”.
 As a special idea of international labour standards is a quite recent development in the context of world history. Occurrence of the Industrial Revolution in the nineteenth century and the relevant movements served as a catalyst for the advancement of international human rights, and in particular of international labour standards.
 When the human cost of industrialization became obvious, the significance of protecting workers and creating a universal set of international standards to guarantee equal protection for all became more important than before.
 The International Labour Organization (ILO) was established as a specific agency, which deals with labour issues, of the United Nations in 1919 in order to accomplish the promotion of internationally recognized labour standards.
 After founding of the ILO, more than 180 binding ‘conventions’ have been negotiated between workers, employers and government representatives of member states and in 1998 the ILO settled on four “core standards” in its Declaration on Fundamental Principles and Rights at Work;
· Freedom of association and the effective recognition of the right to collective bargaining;

· The elimination of all forms of forced and compulsory labour;

· The effective elimination of child labour;

· The elimination of discrimination in respect of employment and occupation.

The question of this paper is that “Whether or not should the WTO deal with human rights, in particular labour rights?”
In order to answer this question; the linkage between trade and human rights contexts in general in terms of similarities and differences, the relationship between the WTO and human rights in particular in terms of the advantages and disadvantages of the WTO on human rights, and also the views of the opponents and advocates of this linkage are supposed to be analysed carefully.  
When considered the relationship between trade and human rights, significant similarities and disparities can be seen easily. Primarily, the multilateral trading system and human rights have several features in common. Both were the post-Second World War movements to keep international peace, security and wealth. The World Wars showed that “friendly relations among nations” can be best sustained throughout international collaboration, the advancement of international law and the construction of international organizations for social, economic and political stability.
 It was not coincidence that the establishment of the GATT in 1947 and the Universal Declaration on Human Rights in 1948 came out in the same period
. They both were emerged in order to keep world peace and bring more stable international relations; and their major purpose was to prevent the repetition of the events of the 1930s and 1940s which caused the suffering and destruction.
 Therefore, the Second World War gave chance and motivation to declare basic human rights principles.
 In this context, in order to maintain the peace; better standards of living, full employment, social and economic progress were all considered as key elements and clearly stated primarily in Article 55 of the UN Charter and then in the Preamble of the Marrakesh Agreement.

According to the Article 55 of the UN Charter;


“With a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations.....the United Nations shall promote: (a) higher standards of living, full employment, and conditions of economic and social progress and development; (b) solutions of international economic, social, health, and related problems; (c) universal respect for and observance of human rights and fundamental freedoms for all without distinction as to race, sex, language or religion.”
 
Some of these desires were also mentioned in the first Preamble of the Marrakesh Agreement which established the World Trade Organization: 

“Recognizing that relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of trade in goods and services, while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development”.
 
These similarities between the WTO and human rights also reflected in the report by the UN Secretary-General to the fifty-fifth session of the General Assembly;


“The goals and principles of the WTO Agreements and those of human rights do therefore share much in common. Goals of economic growth, increasing living standards, full employment and the optimal use of the world’s resources are conducive to the promotion of human rights, in particular the right to development. Parallels can also be drawn between the principles of fair competition and non-discrimination under trade law and equality and non-discrimination under human rights law. Further, the special and differential treatment to developing countries under the WTO rules reflects notion of affirmative action under human rights law.”
  
As parallel to statement above, human rights rely on the principles of “the rule of law” and “non-discrimination”. As well, these principles are in common with international trading system. Article I (most favoured nation) and Article III (national treatment) of the GATT/WTO referring to non-discrimination principle; and also the imposition of the international rule of law throughout the effective dispute settlement system under the WTO are essential for promotion peace and predictability in international trade relations.

In addition to these similarities, in accordance with Cottier the linkage between trading system and human rights is significant because the long-term legitimacy of the multilateral trading system depends on democracy and human rights; vice versa, human rights cannot grow without a well-functioning economic system which international trade regulations are vital for it.

Although there are similarities between trading system and human rights in terms of general approach and some of the substantive rights, there are also significant differences to recognize. Firstly and most importantly, although the multilateral trading system aims to create welfare which can be helpful to the improvement of human rights, it was not emerged with a view to setting or enforcing human rights.
 Secondly, the human rights regime protects rights; however the trading system protects interests.
 In the trade arena, governments act for profits of their industries, nevertheless in the human rights arena, governments should act for benefits of their societies.
 Thirdly, the major purpose of human rights law is to settle ethical borders on power; however trading system seeks to extend the borders of their power.
 Finally, the same words; non-discrimination, freedom, rights might represent very different meanings depending on whether they are used in the trade or in the human rights context. For example, in a human rights context these words are used to protect the members of society, on the other hand in the WTO context these words are used to remove barriers which could prevent traders from trading.
 

The General Agreement on Tariffs and Trade (GATT) and the World Trade Organization (WTO) have lowered tariff barriers and increased the international flow of goods and capital. In today’s world there are three universal languages: money, the internet and democracy and human rights.
 In the present era of “globalization”, the relationship between international trade and human rights is an issue of increasing significance because states and consumers have a greater interest in labour conditions outside their borders
. Some blame globalization for exacerbating unemployment and poverty and others see it as a way of solving such problems.
 Developing countries, free trade economists and many private enterprises in developed countries are the primary opponents of the linkage between international trade and human rights.
 In accordance with the economic perspective; conditioning free trade on human rights is harmful for the advancement of welfare-enhancing free trade.
 Likewise, neo-liberal ideology characterizes labour rights as a cost and a tax upon development- which international investment will seek to avoid and which national governments should refrain from imposing.
 As a result of that free trade creates a degradation of labour conditions because countries try to compete in international markets by diminishing labour costs in order to sell more exports or attract more foreign investment.
 The most common objecting belief of developing countries related to connection trade with human rights is the fact that this linkage damages the economy of developing countries because international trade regulation was progressed among affluent countries and regardless of its effect on developing countries.
 Furthermore developing countries see this link as a guise for protectionism.
 

On the contrary of opponents, advocates of a link between human rights and free trade argue that elimination of trade barriers increases economic welfare and raises living standards, which is a purpose of human rights.
 They also believe that an open trading system is beneficial for the advancement of civil and political rights.
 The European Union can be given as an example because trade liberalization revealed a general constitutional framework with political stability, democracy and human rights in an open society in Europe, so trade has created change and openness.
 Other supporters argue that all nations interested in international trade are supposed to respect human rights and these people reject that this link would increase protectionism; on the contrary they believe that it could eradicate trade restrictions.
 Cottier supported this belief as follows; “where human rights protected, open markets and non-discrimination are likely to be respected and improved market access of developing countries to industrialized economies improves the conditions for welfare policies in accordance with human rights standards”.
 Globalization and human rights linkage has been defined by UN Secretary-General Kofi Annan as follows; “the combination of underdevelopment, globalization and rapid change poses particular challenges to international human rights regime. The pursuit of development, the engagement with globalization, and the management of change must all yield to human rights imperatives rather than the reverse”.


After examining the general relationship between trade and human rights, in this section the linkage between the WTO and human rights is going to be investigated.
 A direct link between international trade and labour conditions was only recognized in Article 7 of the draft Charter of the International Trade Organization (ITO):


“The members recognize that measures relating to employment must take fully into account the rights of workers under inter-governmental declarations, conventions and agreements. They recognize that all countries have a common interest in the achievement and maintenance of labour standards related to the productivity, and thus in the improvement of wages and working conditions as productivity may permit. The members recognize that unfair labour conditions, particularly in production for export, create difficulties in international trade, and accordingly, each member shall take whatever action may be appropriate and feasible to eliminate such conditions within its territory.”
 

The ITO agreement did not enter into force and instead the GATT came into exist in 1947. From the beginning, the GATT’s major aim was the regulation of free trade issues and unlike the Havana Charter, the GATT does not explicitly take into account any labour concerns. The main reason of it the fact that when the GATT was being created, in 1940s, it was seen a part of a three-pronged system for international governance in the post-Second World War era.
 One part of the system was the IMF and the World Bank to deal with international financial issues; a second part was the GATT to deal with international trade and the third part was the United Nations to deal with social issues.

 When the WTO came into exist in 1994, the scope of the agreements have been extended. The GATT was originally designed to deal with reductions of tariffs and elimination of non-tariff barriers on goods. In other words, the GATT only covered measures which were applied in a country border.
 Nonetheless, the WTO regime has moved within the borders to regulate other areas which concern to domestic policy such as investment, intellectual property and telecommunication.
 This has occurred in particular for two reasons; firstly, the WTO has focused on non-tariff barriers instead of   tariffs because when tariffs were reduced, domestic producers’ interests moved to other devices to limit competition from imports; thus, non-tariff barriers became more common and more complicated.
 Secondly, the WTO rules have moved within the borders because new sectors have been introduced within its scope such as; the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), the Agreement in Trade-Related Investment Measures (TRIMs), the General Agreement on Trade in Services (GATS) and the Agreement on Agriculture (AoA).
 The major reason behind the expanding of the scope of the WTO was the aspiration of industrialized countries- particularly the United States- regarding to ensure to open markets around the world, in which sectors industrialized country businesses desire to extend their market and to protect their activities abroad.
 Apart from extending the scope of agreements, industrialized countries also have made efforts to establish a link between trade and human rights since the creation of the GATT and following the WTO. These efforts can be summarised as follows: The first attempt of the United States’ to connect trade with human rights was taken place in 1953 for the insertion of a provision about labour standards in the GATT; but did not succeed.
 Then during the Tokyo Round of multilateral trade negotiations (1973-79), the United States and the Nordic countries again tried to raise the issue of social clause but the result did not change.
 The mutual accusations between developed and developing countries regarding to social dumping and protectionism occurred once more during the Uruguay Round (1986-94).
 The United States desired a “working group” which will be designed to endeavour on this issue. Even though this idea was supported by the UE, Switzerland, Canada, New Zealand, some Eastern European countries and Japan, no compromise could be achieved because developing countries opposed to creation of a working group in the GATT to discuss the linkage between international trade and labour rights.
 During discussion at Marrakesh in April 1994, the United States and a few other countries insisted powerfully for an explicit recognition of the relationship between labour standards and trade, nevertheless the developing countries argued more effectively against that.
 This issue was once more put on the agenda at the WTO ministerial conference in Singapore in 1996 by the United States, France and Canada. The WTO Ministerial Meeting at Singapore characterized as a milestone of the link between the WTO and labour rights saga by Leary and Warner.
 Even though developing nations again resisted the idea, the issue of labour standards and trade was widely discussed in Singapore. The outcome of this discussion was placed in paragraph 4 of the Singapore Declaration, which reads:


“We renew our commitment to observance of the internationally recognized core labour standards. The International Labour Organization (ILO) is the competent body to set and deal with these standards, and we affirm our support for its work in promoting them. We believe that economic growth and development fostered by increased trade and further trade liberalization contribute to the promotion of these standards. We reject the use of labour standards for protectionist purposes, and agree the comparative advantage of countries, particularly low-wage developing countries, must in no way be put into question. In this regard we note that the WTO and the ILO secretariats will continue their existing collaboration.”
 

 The Singapore Declaration constitutes the first official text of the WTO, which explicitly handles social clauses and existence of a link between trade and its social implications was firstly recognized by the WTO.
 After Singapore Declaration, attempts of industrialized countries for revitalization of the issue also failed at the Seattle (1999), Doha (2001) and Cancun (2003) Ministerial Conferences.
 These efforts to establish a linkage between trade and human rights in the GATT/WTO also all failed because of the objections of the developing countries. The major reason behind these contradictions was that developing nations have argued that the request of a social clause is disguised protectionism which would extinguish their comparative advantage in labour costs.
 Aside from developing countries’ these fears, the intersection of core labour standards into trade agreements under the WTO is opposed by many economists, employers and a number of governments. They adopt a ‘neo-liberal’ position which affirms that the obligation of “core labour standards” would distort the price of labour and decrease its amount and could bring about a lessening in foreign investment in developing countries and more importantly it is protectionism behind a humanitarian mask.
 Also as stated in the WTO’s official website, many developing countries believe that in reality the struggle to introduce labour issues to the WTO is industrial nations’ proposal to weaken the comparative advantage of lower wage trading partners, and could undermine their ability to raise standards through economic development.
 They also argue that these standards would be too high for them to meet at their level of development, and these nations believe that the efforts to insert labour standards into the multilateral trade negotiations are disguise protectionism.
 
Actually, in general, trade increases income, and since income rises, the request for strict standards rises; however free trade regulated by the WTO agreements is not coherent with labour standards. This circumstance is appeared as “race to the bottom” and “regulatory chilli” problems as the implications of the WTO policies. A government, member of the WTO, has agreed to lower its tariffs as a result of negotiations but then faces pressure from import-competing interests to offer additional protection from imports.
 If the WTO commitments prevent the government from responding with a tariff increase, then it might instead choose to relax labour or environmental standards which cause race to the bottom.
 After that the government faces pressure from labour interests to introduce new and more stringent standards, and those standards would enhance workplace safety while raising the costs of production of import-competing firms, so then these firms will lobby to enhance protection.
 If the WTO commitments prevent the government from raising its tariffs to compensate the outcomes of the strict standards on its firms’ interests, the government might hesitate to introduce them; so this situation causes the problem called “regulatory chilli”.
 Trade between countries which have different levels of labour rights and labour costs is the oldest argument for international trade regulations.
 This can cause “social dumping”, which export of products owe their competitiveness to low labour standards
, and it may also encourage a “race to the bottom”, where countries competitively reduce their labour protection to gain a competitive advantage in international trade arena for their domestic industries.
 Actually, the preamble to the ILO estimated the modern race to the bottom arguments in stating; “The failure of any nation to adopt human conditions of labour is an obstacle in the way of other nations which desire to improve the conditions in their own countries”.
 The idea behind this declaration is that different levels of labour standards and protection around the world will cause a ‘race to the bottom’, where money as expected flows to countries which have lower labour costs and cheaper labour protections.
 The commonly mentioned fear is that low-cost imports from developing countries increase unemployment and decrease wages amongst unskilled workers and also the flow of foreign direct investment to these countries demolish jobs in developed countries.
 Understandably, workers and their unions in developed countries complain about competition with cheap labour standards in developing countries and also they see it as a threat to their own employment, wage levels and bargaining strength.
 To illustrate, in Europe and the US many equity analysts, medical specialists, architects, even lawyers encounter competition with far cheaper skilled professionals in Asia and other countries such as South Africa.
 That’s why developed countries, especially the US, insisted to bring labour rights into the WTO agreements; not because of being worried about protection and promotion of human rights in developing countries. 
Apart from these economic approaches, the lack of transparency and inequity problems of the WTO also are argued by the opponents of trade – human rights linkage. The WTO is known for its non-transparent and undemocratic decision-making process. “The right of everyone to take part in the government of their country” was mentioned in Article 21 of the UDHR and lack of transparency and inequity is in particular opposed to this right and in general against to guarantee the rule of law and respect for human rights. The first aspect –internal- of the transparency and participation problem in the WTO is related to that the WTO procedure does not permit smaller or economically weaker countries to participate as equals in the trade policymaking.
 Developing countries have complained about staying out of the GATT/WTO decision-making processes for many years. The second aspect –external- of the transparency and participation question is connected with the access of non-governmental bodies to the WTO documents and to the WTO’s decision-making process.
 This situation of the WTO has been criticised over years particularly by environmental groups which believe that non-governmental organizations can bring important and useful knowledge and information to the WTO.
 


Beside these objections especially made by developing countries related to linkage between the WTO and human rights, there are also advocates of this relationship. According to its proponents, the implementation of core labour standards gives economic benefits to both developed and developing countries. Also this linkage can increase the supply of labour throughout the removal of arbitrary discrimination, and is likely to raise foreign investment into the developing countries through these nations’ promises of better economic and social stability.
 
Furthermore, the advocates of this link declare the fact that there are numerous provisions under the WTO which clearly sound in human rights law. Firstly, the preamble to the Marrakesh Agreement establishing the WTO does not only include liberalization of trade in itself, nevertheless it takes account of fulfilment of basic human rights such as the improvement of global standards of living, promotion of sustainable development, and preservation of the environment.
 
Secondly, Article XX of the GATT specified a series of public welfare provisions which the WTO members may follow if the trade activities cause the violation of basic trade precepts.
 Article XX covers trade restrictions which are allowed then if they are necessary to protect public morals, or necessary to protect human, animal, or plant life or health, or which are related to the products of prison labour. These restrictions are subject to “the requirement that such measures not applied in a manner which constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade”.
 The fact that the provisions in Article XX appear to share much with some of the rights contained in the human rights covenants was acknowledged in the report by the UN Secretary-General to the General Assembly which stated that; “the exceptions referred to Article XX call to mind the protection of the right to life, the right to clean environment, the right to food and to health, the right to self determination over the use of natural resources, the right to development and freedom from slavery to mention a few”.

Article XX does not include general exceptions from the GATT rules’ regarding to labour rights’ violation; there is only a specific one for the products of prison labour which has received the status as a “jus cogens” norm. Paragraphs (a), (b) and (e) of Article XX historically have been defined very narrowly because within the WTO the free trade has been given priority over social clauses such as human rights.
 However, Trebilcock and Howse, in supporting the use of the WTO to enforce labour standards, argue for a dynamic interpretation of Article XX (a) which recognizes “’public morals’ in the context of Article XX should extend to universal human rights, including labour rights”.
 Additionally, Article XX (b) is linked to improvement of workplace conditions because human life and health are closely related to work place conditions and GATT inconsistent measures for improvement thereof would be based on this exception.
 The only explicit reference to labour standards in the WTO agreements is Article XX (e) of the GATT 1947 which permits a ban on imports made with prison labour. The WTO dispute settlement panel interprets the premise of “prison labour” narrowly although there is no logical reason to exclude products of other forms of forced labour, as defined in the ILO conventions.
 Even though these exceptions have been placed in the Article XX of the GATT since its establishment, the fact is that there has been no case decreed by a WTO Dispute Settlement Panel or Appellate Body regarding to Article XX so far.
 In other words, member countries have not used or invoked the term ‘human rights’ in any of the dispute settlement cases.
 Actually, as Lim stated; the WTO dispute settlement system is simply neither mandated nor competent to handle such human rights issues.
 
Although the WTO is criticised because of points mentioned above, still seems vital to protect and enforce human rights according to its proponents. People adopt this belief argue that without the WTO agreements which advocate the principles of non-discrimination and the rule of international law, the society in all WTO member nations, especially those in the smaller and weaker countries, would be legally less protected against abuses from unilateral trade measures.
 Similarly, without the WTO’s international assurances of market access, economic growth and living standards in all member countries would most likely be lower than they are today.
 It is also significant not to forget that the WTO offers the member countries to resolve their trade disputes peacefully.
 Turnell thinks the fact that “the WTO, in conjunction with the ILO in a standard-setting and supervisory role, is the appropriate institution for ensuring adherence to core labour standards because it is only international body with non-discriminatory enforcement powers”.
 The ILO is not enough efficient to guarantee the performance of core labour standards for the reason that the ILO does not have any legal sanctions related to enforcement of its conventions.
 The ILO conventions are voluntarily became involved by governments, and the only real criticize which the ILO can use against violations is “name and shame”; so the ILO is lack of enforcement powers.
 The common statement regarding to the ILO’s enforcement situation is that the ILO has no teeth and implementation of labour rights requires to be inserted into the WTO in order to get advantage from its sanctions.
 
On the contrary, much of the business community believes that the ILO is the best agency to enforce core labour standards. As Professor Bhagwati mentioned, “So the common argument that the ILO has no teeth, that is, no trade sanctions, is wrong. I would argue that God gave just not teeth but also a tongue, and a good tongue-lashing, based on evaluations that are credible, impartial and unbiased, can push a country into better policies through shame, guilt and the activities of NGOs that act such findings”.
  
A critical argument in favour of the WTO as an appropriate body to enforce core labour standards is the fact that the WTO can impose a multilateral solution.
 When considered from this aspect, the WTO can remove the threat of unilateral action, also gives all countries a chance concerning choosing of the core labour standards; and in the meantime, the multilateral nature of the WTO punishments would be more effective than countries’ unilateral ones.
 

As a conclusion, in today’s global economy, efficient system to protect workers’ rights and enforce international labour standards is required. Violations of internationally recognized labour rights are common throughout the global economy with multilateral companies’ desire to use cheap labours and adopt less protected labour rights, and unfortunately there is no effective national or international institution to deal with these issues. National governments have the primary responsibility to protect and promote labour rights in terms of preventing companies which run in their jurisdiction from breach the internationally recognized labour standards. Then the international organizations’ responsibilities are becoming vital. Some people see the WTO as an appropriate body to solve this problem however it is not the place to protect workers. As the WTO has addressed trade issues since its establishment and give priority trade liberalization over social clauses such as human rights. On the other hand, the ILO is not effective enough as well. As even though the ILO has developed numerous international conventions on labour rights issues, most of them gave emphasis on national governments’ actions to regulate the practices of local employers; thus they have been less efficient in situations where a government is unable or unwilling to sanction powerful commercial enterprises, which operate in other countries and jurisdictions.
 Thus; the sanctions of the ILO are supposed to be empowered. 
In today’s real world, it is undeniable fact that it is no longer possible to look exclusively at the protection of human rights, or, vice versa, exclusively at the protection of free trade.
 So; when considered both the ILO and the WTO, the implementation of human rights and economic development depends on cooperation between international organizations; thus the relationship between the ILO and the WTO should be closer
; nevertheless, more importantly the enforcement power of the ILO should be strengthened.
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