        MISLEADING OR DECEPTIVE CONDUCT

IN AUSTRALIAN AND TURKISH LEGAL SYSTEMS

INTRODUCTION

As described similarly both in the Trade Practices Act 1974 (Cth) and Consumer Protection Law 2003 (no 4822), consumer is real or legal person who obtains, uses or gets benefit from goods or services for their own needs without having intention to resupply in the course of trade. Before the mid-twentieth century, consumers were without rights concerning their interaction with products and producers, and they had little occasion to defend themselves against faulty or defective products, or against misleading or deceptive advertising methods.
 By the 1950s, a movement called consumerism began to gather increased consumer rights and legal protection against hateful business practices.
 By the end of the decade, a considerable breakthrough took place with the establishment of the product liability concept and in 1962 President John F. Kennedy outlined four basic consumer rights which are the right to be informed, the right to safety, the right to choose and the right to be heard.
 Later, in 1985, the United Nations approved Kennedy’s Consumer Bill of Rights and expanded it to cover eight consumer rights; as follows, the right to safety, the right to be informed, the right to choose, the right to be heard, the right to satisfaction of basic needs, the right to redress, the right to consumer education and the right to a healthy environment.
 Protection of consumers became one of the most important subjects of the law as long as the society changed to the consumption society.
 People have unnecessarily consumed more; even they do not analyse and evaluate the qualifications of goods or services sufficiently.
 Advertisement methods have changed to give damage to the consumers’ conscious and marketing methods also have been developed so as producer firms followed marketing policy as if they are monopoly.
 This situation also weakened the position of consumers who are not well organized against the producers.
 Individual consumers are relatively weak while suppliers and manufacturers of goods and services are large companies. This power relationship frequently brings about consumers feel intimidated when they desire to get remedy against a supplier or manufacturer from whom they have obtained something which did not meet their expectations.
 Legal rules and control mechanism can be used by the state for the benefits of the public as consumers to try to diminish the existing inequalities.
 The rule-making and regulatory power of the state is a counter force to the power of businesses.
 
In Australia, the common law does not adequately achieve the protection of consumers, thus the Trade Practices Act came into operation on 1 October 1974. When we look at Turkey, the consumers’ attempts for organization to defend their rights began in late 1980s. The consumers were late to assert their rights with respect to other countries and the consumers’ awareness of their rights in Turkey is still lower than most countries.
 In accordance with Altunkaya, consumer protection is able to survive in industrialized countries because of the resources needed to finance consumer interests.
 In Turkey, consumer protection activities gained momentum after the Consumer Protection Law no 4077 came into force on 8 September 1995. Following the enforcement of the Act, the deficiencies were realized in a few years and the Act was amended by the Law on Consumer Protection no 4822 which came into effect on 14 June 2003 with a view to updating in accordance with the current conditions. 
 Although there have been changes in legal perspective by adaption to EU’ acquis communautarie, it cannot be claimed that the consumers are well protected in Turkey.

In this study, misleading and deceptive conduct as a most important part of consumer protection will be examined under Australian Legal System and Turkish Legal System comparatively. Due to there are not specific provisions regarding to misleading and deceptive conduct in Turkish Consumer Protection Act 2003, unlike Trade Practices Act 1974 (Cth), the issue will be handled firstly in Australian Law and then in Turkish Law. 
AUSTRALIAN LEGAL SYSTEM
There is a very broad provision in Trade Practices Act 1974 (Cth) which prohibits misleading or deceptive conduct. Section 52 is one of the most commonly litigated provisions in Australian Law and prohibits corporations, in trade or commerce, from taking part in conduct which is misleading or deceptive or likely to mislead or deceive.
 Section 52 forbids misleading or deceptive conduct in broad and general terms and as Fox J declared; “s 52 is a comprehensive provision of wide impact”.
  
Section 52 states:
 “A corporation shall not, in trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive.”
 
The Elements of s 52:

1. Corporation: 
The prohibition applies to only corporations engaged in trade or commerce.  The reason behind this limitation is the Commonwealth’s lack of power to legislate regarding to the commercial activity of individuals.
 Despite the terms of s 52, the prohibition is able to expand to the conduct of individuals, but only in particular circumstances. By s 6 (2) of the TPA, s 52 applies to the conduct of people, in trade or commerce, either amongst the states or territories, between Australia and places outside Australia or by way of supply of goods or services to the Commonwealth.
 Further, s 6 (3) of the TPA extends the field of s 52 to contain the conduct of people who involves the use of postal, telegraphic and telephonic services and by s 6 (4), things done in the course of the promotional activities of a professional person in a territory are also caught by the TPA prohibition.
 Individuals may also be accountable pursuant to the TPA for the consequences of a violation of s 52 if they were involved in the contravention.

2. Trade or Commerce: 
The term “trade or commerce” represents the major limit of s 52. The conduct is required to occur “in” trade or commerce; therefore, it is not sufficient if the conduct takes place “in relation to” activities which in trade or commerce.
 For example, if you sell your house privately, the prohibition does not apply to this non-commercial contract; however, if you have an agent selling your house, then you are obviously in business when selling the house and s 52 applies.

3. Conduct: 
Section 4 (2) defines the term “engage in conduct” for the purposes of TPA. Section 4 (2)(a) reads “a reference to engaging in conduct shall be read as a reference to doing or refusing to do to any act; it includes refraining from doing act.”
 In deciding whether the defendant’s conduct violates s 52, this conduct is supposed to be analysed as a whole because misleading or deceptive conduct in one context may not be the same in another.
 In the words of Gibbs CJ in Parkdale at 199; “The conduct of a defendant must be viewed as a whole. It would be wrong to select some words or act, which, alone, would be likely to mislead if those words or acts, when viewed in their context, were not capable of misleading. It is obvious that where the conduct complained of consists of words it would not be right to select some words only and to ignore others which provided the context which gave meaning to the particular words.”
 Apart from the assessment of the conduct as a whole, other important point is the relevant time. The appropriate time to assess the conduct is the time when it is engaged in.

4. Misleading or Deceptive or Likely to Mislead or Deceive:
 “Misleading” simply means that the conduct is required to express a meaning which is not consistent with the truth and so bring about error.
 Fault is not necessary element in the concept of misleading.
 However, the word “deceptive’ necessitates the person who makes the statement to have an intention to deceive, in other words person has to be guilty of fraud.
 Likewise as stated by Gibbs CJ in 1982 at 199; “One meaning which the words “mislead” and “deceive” share in common is “to lead into error”. If the word “deceptive” stood in s 52 alone, it would be a question whether it was used in a bad sense, with a connotation of craft or overreaching, but “misleading” carries no such flavour, and the use of the word appears to render “deceptive” redundant. The words “likely to mislead or deceive”, which were inserted by amendment in 1977, add little to the section; at most they make it clear that it is unnecessary to prove that the conduct in question actually deceived or misled anyone.... the court must decide objectively whether the conduct is misleading or deceptive or likely to mislead or deceive...”
  
The Trade Practices Act is silent with regard to whether a person is required to have intention to mislead or deceive so as to breach s 52. In the first major analysis of s 52, the High Court refused the argument that an intention to mislead is a necessary element of conduct.
 Therefore, conduct may be engaged in honestly, reasonably and without intent to mislead but a corporation may contravene s 52.
 
Apart from apparent misleading or deceptive conducts; a conduct which creates or contributes to confusion or uncertainty on the audience may be misleading or deceptive for the purposes of s 52. This situation is well demonstrated by McWilliam’s Wines Pty Ltd v McDonald’s System of Australia Pty Ltd (1980) 49 FLR 455. In this case, in the advertisements prepared for McWilliams, its wine was described as “the Big Mac”. McDonald’s sought an injunction to control the use of these words “Big Mac” on the ground that they breached s 52 by falsely implying that there was a business connection between McDonald’s and McWilliam’s, or that they were engaged in a joint promotion. It succeeded at first instance. However, an appeal by McWilliam’s was successful because the Full Court held that although the conduct of McWilliam’s was likely to have caused confusion on readers of advertisement, it did not appear that in the particular circumstances of that case the conduct was misleading or deceptive or likely to mislead or deceive.

Other important point of assessment of misleading or deceptive conduct is the nature of the audience to whom it is directed. Section 52 does not explicitly mention what person or class of people should be considered as the possible victims for the purpose of deciding whether conduct is misleading or deceptive or likely to mislead or deceive.
 If conduct is directed at particular people, the relevant audience will be clear; however, when it is not addressed particular group it will be necessary to decide who can be its target.
 If the conduct is directed at the public at large or a part, firstly the part of the public is supposed to be identified and then should been asked whether an ordinary or reasonable member of that class would be mislead or deceived.
 Conduct may be misleading to some people but not others. Conduct will breach s 52 if it misleads or deceives its audience, even though other people are not misled.
 For example, if the conduct directed at the inhabitants of a particular region, the rest of the community is not misled.

After examining the compulsory elements of s 52, in this section of paper, some of the forms of conduct which contravenes s 52 of the TPA will be investigated.

Conduct which May Be Misleading or Deceptive:

· Misstatements :

One of the most frequent uses of s 52 is to provide redress in cases of contractual misrepresentations.
 A wrong statement will not necessarily be misleading for the purpose of s 52; for example, it may be qualified by its maker’s personal knowledge or else is greatly qualified.
 On the other hand, a misstatement of facts will almost be characterised as misleading or deceptive if a misleading notion is expressed although the absence of any literal falsity.
 Thus, in order to violate s 52, a representation does not need to be literally true.
 Also apparently true statements may imply or suggest other meanings which have the capacity to lead its audience into error.
 
· Silence:
Consumer and business transactions are often negotiated or performed, and one party frequently have information which would affect the decision of the other party.
 In cases of this nature, sometimes the responsible party’s silence constitutes misleading or deceptive conduct.
 As confirmed by the courts “mere silence” alone cannot amount to misleading or deceptive conduct.
 There are three recognized categories of silence at common law and under s 52 of the TPA, namely:

a) “Half-truth”: Section 52 might be violated if some information is given but other material information is not disclosed. For example, in Aliotta v Broadmeadows Bus Service Pty Ltd (1988) ATPR 40-873, the respondent’s agent, when negotiating the sale of investment property to the applicant, informed him that there was a proposal to lease the property in a certain manner. This is correct. However, the agent did not disclose that the property could not be used lawfully in this manner without a local government permit and this permit had not been obtained. In this case, it was held that the agent’s conduct contravened s 52.

b) “The failure to disclose subsequent changes”: The conduct will be misleading or deceptive if not to correct a previous representation which was true when it was made but which later becomes false due to a change in circumstances.

c) “Reasonable expectation of disclosure”: It is generally accepted that there is no general duty to disclose information. However, if the nature of the relationship between the parties needs a duty of disclosure about facts, this information is supposed to be disclosed; in this circumstances silence breaches s 52.
 For example, in Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31, Mr and Mrs Ramensky purchased a unit ‘off the plan’. Mrs Ramensky specifically asked a salesperson about access to the site. She was informed that the access was by a private road but was not informed that an annual fee was payable to use the road. It was held that, in the circumstances, there should have been disclosure of the existence of the fee, that is, there was a reasonable expectation that all the circumstances involving the access should have been revealed. In this case, silence was considered as a misleading conduct.

· Puffery: 
Puffery is a term used to describe wildly exaggerated, fanciful or vague claims for a product or service that nobody could possibly treat seriously, and that nobody could reasonably be misled by.
 At common law a “mere puff” will not amount to misrepresentation; however, in appropriate circumstances, the same statement may be misleading for the purposes of s 52.
 Generally, s 52 does not prohibit puffery, such as, a certain amount of puffery is to be expected and self-evident puffery will be tolerated.
 However, where an alleged puff is in the form of a factual representation, particularly in quality or price terms, s 52 may be contravened.

· Future Representations:
During discussions before the settlement of contract, it is common; to make representation about what will, or will not, occur in the future.
 These statements include “predictions” about consequences in the future and “promises” about what representor will do in the future.
 Actually, a future representation can only be misleading if the speaker knew the fact that the statement is false or it was made with careless disregard.

· Expression of Opinions:
Opinions are statements representing belief or judgement of the speaker rather than a claim of truth.
 For that reason, an expression of opinion will not contravene s 52 only because it proves to be inaccurate.
 Expressions of opinions generally represent a statement of fact in respect of speaker’s present state of mind; thus, opinions mentioned in the absence of such a belief will be likely to mislead or deceive.
 
· Advertising:
As advertising has an impact on the interests of both suppliers and consumers, they both outstandingly make effort to ensure that advertisements are accurate and fair.
 Advertisements could be, in the appropriate circumstances, misleading or deceptive to the related part of the public. While some degree of puffery is expected, conduct which exceeds this account could breach s 52.
 More importantly, in order to violate s 52, an advertisement is supposed to be misleading or deceptive, or be likely to be so; thus, it is not sufficient if it is unfair.
 Advertisements which contain statements that are false, or which are literally correct but includes a false notion, or which lead consumers into error, are likely to breach s 52.
 Furthermore, using a name or design for a business or product which are used by another business will contravene s 52 if this situation brings about consumer to be misled.
 The case of Hornsby Building Information Centre Pty Ltd v Sydney Building Information Centre Ltd (1978) 140 CLR 216 can be given as an example. In this case, the Sydney Building Information Centre was the only business which building products and techniques were displayed for 20 years. In 1975 the Hornsby Building Information Centre started a similar business in the Sydney’s suburb of Hornsby. Then Sydney sought an injunction to prevent Hornsby from conducting its business under its corporate name. Sydney argued that this conduct violated s 52 because it would mislead or deceive people in thinking that Hornsby was associated in some way with Sydney. A temporary injunction was issued against Hornsby but it appealed to the High Court. Finally the High Court decided the fact that Hornsby’s conduct was not misleading or deceptive.

REMEDIES

The legal consequences of contravention of s 52 are found in Part VI of Trade Practices Act. The remedies for breach of the prohibition can be listed as follows:
· s 80; Injunction: 

This non-monetary preventative or corrective order aims to prevent or correct the conduct which violates s 52.
  For injunction, “any person” may bring suit whether or not suffering damages and whether or not depending on the conduct of the defendant.
 Although this remedy is injunction, corrective advertising orders, probation orders and community service orders and also may be made.

· s 82; Damages:
This compensatory order for misleading conduct aims to reimburse person who suffered loss or damage due to violation of prohibition, and include monetary awards and orders to prevent such loss or damages.
 Section 82 of the Trade Practices Act provides: “a person who suffers loss or damage by conduct of another person that was done in contravention of a provision of Part IV or Part V may recover the amount of the loss or damage by action against that other person or against any person involved in the contravention.”
 In order to apply s 82, plaintiff has to show both that the damages resulted from the defendant’s breach and that the plaintiff took the action because of the defendant’s conduct and not for other reasons.

· s 87; Other Orders:
Under s 87 the court is given a general discretion to make remedial orders.
 
TURKISH LEGAL SYSTEM
In Turkey, consumers are unaware of their rights and more importantly even if they are well aware of their rights in the case that they incur a loss; they do not prefer bringing a case to trial since filing a lawsuit is a costly and long-acting process.
 This situation as well as lack of inspection and inadequate standardization encourages the manufacturers to act more freely.
 The advantage of the manufacturers in Turkey is that they can sell goods to a consumer group that do not know and exercise their rights. It is hard to say that the consumers in Turkey are modernly protected. Instead of “The customer must be careful”, the motto “The seller must be careful” still prevails in Turkey and customer is expected be careful and  even worse, it is possible to see such illegal warning signs as “No refund!” on the show windows of most stores.
 In order to attain a full protection, this mentality must be changed and the consumer awareness of their rights must be raised. The consumers must be encouraged to resort to the “Arbitration Committee for Consumer Problems” even for their minor problems.
 Arbitration committees for the protection of consumers have been established in every city and territory. “Consumer Courts” have been set up for the settlement of disagreements arising from the practice of the Law.
 Commercial Courts are also entitled to settle these disagreements if special consumer courts are unavailable.
 
The current Act related to consumer protection in Turkey is Consumer Protection Law no 4822. Article 1 of this Act states the purpose of it, as follow; “The purpose of this Act is to take measures aimed at protecting the health, safety and economic interests of consumers in line with the public good, building consumer awareness, indemnifying losses incurred by consumers; to promote consumer initiatives aimed at protecting consumer interests.”
 In this Act, misleading and deceptive conduct was not mentioned specially, however, instead, focused on defective goods and services under “Protecting and Elucidating the Consumer” part.

Defective Goods:

As defined by Article 4 (1) of the Act; “A product which contains material, legal or economic deficiencies which influence the quality, or the quantity that affects the quality specified on the packaging, labeling, presentation or operating instructions, or in the advertisements or notices, or declared by the seller or established in the standards or technical regulations, or decrease or eliminate its value or the benefits expected from such product by the consumer with respect to fitness, can be deemed defective.”

In this situation, consumer has to notify the seller of the defect within 30 days following the date of delivery of the product.
 If consumer does not inform the seller about it within this period, seller cannot be held responsible for the defects.

Consumers’ rights in the defective good cases can be listed like so; (a) to rescind the contract with a refund, or (b) demand the replacement of the good with a complete one, or (c) a reduction of the price proportional to the defect, or (d) free of charge repair.
 The seller has to perform the consumer's selection of remedy. In addition to this right of selection, the consumer can also be entitled to claim indemnity from the manufacturer/seller, if the defective good causes death and/or injury, or harm to other goods used.
 
According to Article 4 (3); the manufacturer-producer, seller, dealer, agent, importer are conjointly liable for the defective good and being unaware about existing defect in the good sold cannot remove this responsibility.
 
The statute of limitations for responsibility for the defective good is two years following the delivery of good to the consumer even if the defect appears later.
 However, if the defect of the good sold has been concealed from the consumer by the seller's fault or fraud, the statute of limitation does not apply.
 

The responsibility of the seller/manufacturer in the case of a defective good can be described as follows
: The manufacturer or seller should attach a label easily legible by the consumer, bearing the word "defective" to the defective good to be offered for sale, or to its labeling. There is no obligation to attach such labeling at the places where only defective goods are sold, or a storey or department of which has been permanently allocated for the sale of defective goods, in a manner easily noticeable by the consumer. The fact that the good is defective shall be shown on the invoice, receipt or sales document given to the consumer.

Defective Services
As defined by Article 4 (A)(1) of the Act; “A service which contains material, legal or economic deficiencies that influence the quality specified in the advertisements or announcements made by the supplier, or established in the standards or technical regulations, or decrease its value or the benefits expected from such service by the consumer with respect to fitness, can be deemed defective.”
 
In such situation, likewise defective goods cases, consumer has to notify the supplier of the defect within 30 days following the date of the performance of the service.
 In such case, the consumer can be entitled to (a) rescind the contract or (b) demand the service to be performed again, or (c) a reduction of the price proportional the defect.
 If the rescission of the contract by the consumer is not justifiable due to the nature of the transaction, the consumer should be enough with a reduction of the price.
 In addition to this right of selection, the consumer is also entitled to claim indemnity from the manufacturer-producer, in the event that the defective good causes death and/or injury or harm to other goods used.
 The supplier shall perform the consumer's selection of remedy.
The same within the defective good cases, the supplier, dealer and agent are common  responsible for the defective service and damages caused by such defective service and in addition, being unaware of the defect existing in the service provided does not eliminate this responsibility.

Also, the statute of limitations for responsibility for the claims arising from defective service is two years following the performance of service even if the defect appears later, unless warranty has been granted for a longer period.
 However, if the defect of the service provided has been concealed from the consumer by the supplier's fault or fraud, the statute of limitations does not apply.


Standard Contracts

Unfair terms of contracts are crucial points of consumer protection in Turkey. A “standard contract” is a contract which its terms and conditions are completely settled on by a seller/manufacturer without negotiation with other party and which is a both non-amendable and predetermined contract.
 In such contracts, the stipulating party i.e. the seller might arrange the terms in favor of himself/herself, occasionally bearing some hidden meanings and misleading style and consumers do not have any chance to change some conditions; thus consumers have to accept or reject the contract totally.
 Furthermore, consumers neither have enough time nor enough knowledge to read the whole contract; therefore the consumers are misled and deceived. Consequently, the consumers are protected against the standardized terms by the amended Article 6 of the Consumer Rights Law. According to this Article, “a contractual term which has been unilaterally included in the contract by the seller or supplier without it being negotiated with the consumer shall be regarded as unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties' rights and obligations arising under the contract, to the detriment of the consumer.”
 Unfair terms of standard contracts are not binding upon consumers. The fact is that deception of the consumers by such contracts stems mostly from the fact that significant and deceptive issues are typed with small font sizes by the seller.
 In accordance with the law, the consumer contracts shall have at least 12-point font and be typed bold.


Advertisements

Another crucial point in Turkish Law is the protection of the consumers against deceptive commercial advertisements. Since commercials are created by cutting edge technology and that directly influence the consumer preferences. The commercial advertisements play an important role primarily for informing the consumers and for promoting competitiveness between the manufacturers.
 The purpose of the advertiser is to introduce the goods and therefore to increase the demand and it is observed that they resort to every means possible to this end.
 The commercial advertisement becomes deceptive when the information provided in the advertisement is not true and correct. 
Regulations regarding deceptive advertisements are available in Turkish legislation. These include Article 48 of the Turkish Code of Obligations, Article 56 of the Commercial Code and the Articles 16 and 17 of the Consumer Protection Law. The fact that Consumer Protection Law is specific act when compared with the Turkish Code of Obligations and the Commercial Code, it should be used primarily, and then if there is not any appropriate provision under this Act, other general Laws will be used. Accordance with Article 16 (2) of the Consumer Protection Act; “No advertisement, notices or implied advertisement deceptive or misleading the consumer, or abusing his lack of experience or knowledge, threatening the life of the consumer and safety of his property, encouraging the acts of violence or inciting to commit crime, endangering public health, or abusing the elderly, children or disabled people shall be allowed.”
 In addition, advertiser has to prove the material claims made in the commercial advertisement or announcement.
 As before this article was amended, advertisers evaded from deceptive advertisement allegations in asserting that every advertisement might have exaggeration to some extent and such expressions should not be taken seriously.
 With this provision however, the advertiser is obliged to prove the claims made. For instance, the advertiser shall be responsible for deceptive advertisement if the claim is not proven as the advertisement claimed that motor oil quintuples the engine performance.
 The remedies against breach of this article are; (a) to end the advertisement for three months and/or (b) 3.500 Turkish Lira fine. If advertisement is broadcasted countrywide, ten times fine is applied.

CONCLUSION

The importance of consumer protection is undeniable in today’s consumption world. As the most significant and applied part of consumer protection, misleading and deceptive conducts also should not be ignored. In Australia, there is not only one statute providing a comprehensive code of consumer protection. Apart from provisions under common law, Trade Practices Act 1974 (Cth) and others, such as Fair Trading Act, also regulate the provisions and remedies to protect consumers. Misleading and deceptive conducts are regulated at great length in Trade Practices Act and in this way, consumers’ suspicions and concerns regarding to products which do not meet their expectations and producers which mislead or deceive them are diminished. However, in Turkish legal system, although there is a particular Act related to consumer protection, provisions in it are not satisfactory and effective enough. These provisions include general circumstances and do not focus on specific issues which are common and significant. Only defective goods and services are regulated in detail, yet others are handled causally. Especially misleading and deceptive conduct should have been examined carefully to meet problems of consumers. Even though the legal approaches of states to this issue are so important, in my opinion, the behaviours of consumers are also crucial. As primarily consumers should be the responsible for protection of their own rights, and then legal arrangements should be argued. If consumers do not use their legal rights, none of these protection methods can be helpful. In order to ensure to use these rights in full, consumers should be well informed and this fact should not be forgotten, training of consumers for their rights is the precondition of protection mechanism in the future.
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