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INTRODUCTION

Every day, all people may encounter some risks which bring about them financial loss, for instance they might be injured or their belongings might be damaged. Insurance is the certain way to reduce the probability of that risk. Insurance is a service to provide clients financial defense against loss or damage, in response for disbursement of a premium
. In other words, in law and economics insurance can be defined as a form of risk management mainly used to prevent the risk of a fortuitous loss. Additionally, insurance might be described as the fair transfer of the risk of a loss, from one party to another, in return for a premium. When we look at the history and development of insurance it can be said that insurance emerges at the same time with the emergence of human society. In ancient times, Chinese farmers delivered their crops to markets on boats and unavoidably boats sank along the way
. After those events the farmers started distributing their crops with a lot of boats, thus if one boat sank, one family would lose just a small part of their crops, as a result they could keep away from financial destruction in that way
. In fact, insurance is a social instrument for spreading the risk of economic loss between large numbers of people, as a consequence making a loss controllable for each person of that group
. The major feature of insurance in community is spreading of loss and the working of insurance is based on spreading of loss among lots of insureds with similar risk that join with each other by transferring the similar risk to the insurers
. Insurance is the transfer of the risk of a loss; not the loss itself, however the likelihood of a loss
. There are two types of risk; speculative risk and pure risk. Only pure risk can be insured. Because speculative risk gives the chance for gain as well as the possibility of loss and for that reason it is not insurable
. There are two common examples for speculative risk; gambling and stock market investments
. On the other hand, pure risk has just the opportunity of loss; as a result, it is insurable
. The major aim of insurance is to bring back the insured to his previous financial situation, not to give an occasion to make a profit
. Managing the risk of financial loss is the basis of taking part in an insurance contract
. Insurance contract is an agreement between insurer and insured, which will be effective on the happening of an uncertain incident
.  The same principles of the general law of contracts apply the contract of insurance; however, over the years insurance contracts have attracted numerous rules of its own
. 

In the first part of this study, insurance contracts in the Australian legal system will be examined, and then insurance contracts in the Turkish legal system will be investigated in the second part. 

INSURANCE CONTRACTS IN THE AUSTRALIAN LEGAL SYSTEM

Legislation:


When we look at the legislation about insurance law and insurance contracts in Australia, first competent authority is Commonwealth Parliament which section 51 of the Australian Constitution gives authority it to make laws with regard to insurance and insurance companies. In general, the Insurance (Agent and Brokers) Act 1984 (Cth) and the Insurance Contracts Act 1984 (Cth) are the major acts. Insurance Contracts Act 1984 (Cth) explains the legislation as “an Act to reform and modernize the law relating to certain contracts of insurance so that a fair balance is struck between the interests of insurers, insureds and other members of the public and so that the provisions included in such contracts, and the practices of insurers in relation to such contracts, operate fairly.”
 Besides these sources there are a number of other pieces of legislation enacted by states and there are many cases. 

Definitions and Features of the Insurance Contracts:


Insurance contract is a contract whereby the insurer accepts to pay to the insured a sum of money or its equivalent in response for money called the premium on the occurrence of a particular event
. As Ernest Joske defined in his book “insurance contract is any contract whereby one party assumes the risk of an uncertain event, which is not in his control, happening at a future time, in which event the other party has an interest, and under which contract the first party is bound to pay money or provide its equivalent if the uncertain event occurs”
. According to this definition the main features of insurance contracts can be specified. Firstly, a binding contract has to be existence and the insurer has to be lawfully bound to pay compensation to the other party
. Secondly, there has to be uncertainty whether the event will occur or not (i.e. fire insurance policy), or, if the event is required to occur at some time, there ought to be uncertainty when it will occur (i.e. in a life insurance policy)
.  Thirdly, the insured is required to have an insurable interest in the property or life or liability, which is the subject matter of the insurance
. Fourthly, the insurer must undertake to compensate the other party on the happening of the uncertain event
. Finally, the risk has to be out of insurer’s control
. For instance
; the case of a washing machine manufacturer who accepts to repair any mistake arising from faulty manufacture within a year of purchase is a very good example for the last feature of the insurance contracts. In this case, the manufacturer contractually guarantees his products to his customers and accepts to supply a service on the occurrence of risk of an uncertain event. However, absolutely he has not taken part in an insurance contract because the manufacturer has guaranteed to repair his own mistakes. Consequently, his assurance is not an insurance contract. In order to be an insurance contract, someone has to guarantee -in return for a consideration- a product against particular risks, which are not in his control because products are not he or he has not sold them
. 

Formation of the Insurance Contracts:


The formation of an insurance contract is regulated by general contractual principles. Like all contracts, an insurance contract requires an offer, acceptance, consideration and intention to build a legal relation so as to create a binding legal contract
. The first requirement for a valid contract is an agreement, which normally consists of an “offer” and “acceptance” and involves a “meeting of the minds-or consensus” between parties
.  Parties of the agreement have to agree on the all material terms and conditions of the insurance contracts
. The material terms are
:

· The identity of the parties

· The explanation of the risk 

· The time of cover

· The premium

· The sum to be paid by the insurer in the existence of a loss

Insurance contracts are usually embodied in the form of a policy which insurer asks to insured a series of questions concerned to the type of insurance, which the insured seeks
. After getting the answers of these questions, the insurer will determine whether to make an offer or not, and if offers, on what terms and conditions
. Offer is a declaration of aim of the one party, identified as an offeror, he states his willingness to join into in an agreement
. Insurers do not have to decide to offer after receiving the information. Except compulsory insurance, in a free market insurers ought to be capable of decide for themselves what risks they undertake
. In accordance with the Insurance Contract Act 1984 (Cth), if an insurer does not accept to join into an insurance contract or refuses to renew it, he has to presents his reasons in writing if the insured asks
. On the other hand, if the insurer is satisfied with the information presented by the insured, he will make an offer on particular terms and conditions of insurance
. After an offer the next step is the decision of the insured on whether to accept an offer or not. An acceptance is a declaration of intention to agree to the terms of the offer without changing any conditions
. An acceptance can be made either express or implied
. If the insurer is notified in writing or orally or by conducted, i.e. by paying the premium, it means that the offer is accepted
.  As a general rule of the law of contracts, only offeree can accept the offer and the acceptance of the offer has to be communicated to the offeror
. Like the all other contracts, silence does not constitute acceptance in the contracts of insurance. If the insured’s offer does not match with the insurance policy, the insured may refuse the policy, or could treat it as a counter offer and accept it
. Until a policy has been accepted, insurance contracts cannot be existence
. As a general rule of the contract law, the other fundamental element of creating a legally binding contract is a consideration. Generally, the consideration of the insurance contracts appears as a premium, which is a fixed amount of money that the insured pays to the insurer for transfer of the risk; however, that is not an essential component of insurance contracts
. Insurance might be existence without premium in different situations, for example:

·  “In the circumstances of compulsory insurance

·    If the insurance is by way of a deed

·    In the case of a “provision of insurance” found in a non-insurance contract”

During making a contract if the parties do not clearly take in hand the premium or the amount of it, the court will decide a reasonable rate for the premium
. The insurer has to pay back the premium to the insured if consideration is totally failure, or if insurer avoids a contract from the commencement
. 

Form of the Insurance Contracts

Apart from contracts of marine insurance and other specific cases provided by statute, insurance contracts do not have to be in writing or have any particular form to be legally valid and enforceable
. 

Construction of the Insurance Contracts


Insurance contracts are construed consistent with their sense and meaning, which are comprehended in their simple, usual and popular sense
. The language used in insurance contracts has to be interpreted in an appropriate meaning, which is related to the business nature of insurance transactions
. If there are both written and printed words in a contract, the policy should be construed as a whole; however in the case of inconformity or conflict the written words overcome the printed words because the written words demonstrate the real intention of the parties
. In order to reach an accurate contract, particular words should not be construed without reference to the context, in addition a contract has to be handled all together and if the policy refers to the other documents, they all have to be taken into consideration
. Courts construe insurance contracts liberally and generally favor the insured
. If a policy language is indefinite; this uncertainty is interpreted against the party who liable for the outlining of the document
. If there are certain wordings in one document to interpret ambiguous expressions, these wordings can be used in the other documents with the same subject matter
.

Renewal and Extension of the Insurance Contracts


There is not any rule about duration of the insurance contracts in law. However, as a general rule life contracts are different from other insurance policies and at least there ought to be a presumption that a life contract will be exist until the death of the insured
. On the other hand, many other policies have limited period, normally one year, nonetheless, certainly, there is not any legal obstacle to make a contract for a shorter or longer term
. When the contract expires, parties can decide whether to renew it. In order to extend the insurance contract beyond the expiry date, parties have to agree mutually; it means, the insurance contract is not renewed automatically
. A contract of insurance is renewed when the parties are in agreement reciprocally to change the present insurance contract with a new one, which comes into force on the day after the expiration of the present contract
. If a policy is not renewed in an appropriate time; however, it is permitted to continue for a certain period, it has to be dated back to the time when the original policy expires
. 

The Duty of Utmost Good Faith


Insurance contracts are set up on the utmost good faith principle. Besides marine insurance, the duty of utmost good faith is an essential component in all types of insurance contracts
. Each party has to perform openly, honestly and fairly consistent with the duty of utmost good faith principle
. The term “good faith” has got a lot of various senses but in real meaning it includes concept of fairness, reasonableness and morality
. This principle imposes responsibility to both parties of contract however generally the insured is required to disclose the all material facts to the other party when join into a contract
. The duty of utmost good faith principle does not necessitate more disclosure by the insured after the contract is come into force
. It is the difference between the duty of utmost good faith and the duty of disclosure. Subject to the Insurance Contract Act 1984 (Cth), an innocent party encountering the breach of the duty of utmost good faith by the other party of the contract can choose one of the following remedies
:

· Sue for damages

· Avoid the contract

· Cancel the contract

The Duty of Disclosure


Even though there is not a positive duty of disclosure under the general law of contract, insurance contracts are based on utmost good faith
. As a result, both parties, the insured and the insurer, are obliged to disclose all material facts to the other party earlier than the contract is accomplished
. The duty of disclosure in insurance law is a positive obligation to disclose the all-material facts without asking and it is breached if there is a simple exclusion to disclose
. The requirement of disclosure is based on the knowledge of the insured
.  An insured does not require disclosing material facts, which he does not know, even though in the nature of business they are supposed to know those facts
. According to the principle of duty of disclosure, declarations made by the insured ought to be facts, not opinion
. Section 21 (2) of the Insurance Contracts Act 1984 (Cth) lists the issues which the insured does not require disclosing to the insurer if
;

* They reduce the risk,

* They are common knowledge, 

* The insurer knows or should know them in the nature of business,

* The insurer waives the duty of disclosure. 

The duty of disclosure carries on until the risk is transferred to the insurer by the accomplishing of the contract
. If the insurance contract does not include a certain condition about necessity of the duty of disclosure during the insurance period, an insured does not have to disclose material changes in the risk, which happen throughout this time
. As a consequence of that a renewed contract is a fresh one; the duty of disclosure arises again with the renewal
. The duty of disclosure can be broken even if he does not aim to hide any material facts or does not believe a fact is material
. The absence of duty of disclosure makes the insurance contracts -whether original or renewed- voidable and entitles the insurer to void it
. The insurance contract has to be void by the insurer within a reasonable time of becoming aware of the insured’s non-disclosure
. Any premium can be repaid to the insured after the insurer voids the contract except in the cases of fraud
.  Fraudulent non-disclosure takes place if the insured does not disclose the facts intentionally in order to avoid of insurer’s refusal of risk or acceptance of it on special terms
. 

Misrepresentation


A misrepresentation can be identified as an incorrect declaration made by one party about a material fact which persuades the other party to make a contract but which is not a contractual term
. The insurer can void the contract if he is encouraged to join into a contract on account of some misrepresentation made by the insured
. If the insured intentionally makes a decision to mislead the insurer by concealing something, a fraudulent misrepresentation takes place
. 


A party claiming a non-disclosure or misrepresentation as a cause of entering into a contract has to prove it
.  

Illegality


The enforceability of an insurance contract can be influenced in major four ways, which are described as illegal
:

1. The contract doing something which the statute prohibits,

2. The contract which the statute clearly or impliedly forbids,

3. The contract whose purpose is defined as an illegal by the statute,

4. The contract performing in a way, which the statute forbids.

In addition, the courts may reject to implement an insurance contract if
;

· A contract whose purpose causes a crime or tort, even if the parties are not aware of the illegality,

· The insured does not have an insurable interest,

· A person who is not authorized to run insurance business under the Financial Services and Markets Act 2000 makes the insurance contract.

INSURANCE CONTRACTS IN THE TURKISH LEGAL SYSTEM

Legislation


Insurance law and contracts of insurance is regulated in general in the Turkish Commercial Code 1956 (law no: 6762) and particularly in the Insurance Law 2007 (law no: 5684). If there is not any special article in these laws concerning contracts of insurance, the Turkish Code of Obligations 1926 (law no: 818) is applied
. The objective of the Insurance Law 2007 is defined as “to regulate principles and procedures relating to the commencement of operations, management, organization, operation principles, termination and supervision of activities of the parties, to regulate procedures and principles related to the insurance arbitration system for the settlement of disputes arising from insurance contracts in order to provide the development of the national insurance sector, to protect the rights and interests of people involved in an insurance contracts”
. 

Definitions and Features of the Insurance Contracts 

According to article 1263 of the Turkish Commercial Code 1956, insurance is a contract by which the insurer commits to indemnify in case there is a risk of damage for the insured’s interest that has actual cash value or because of the events that happen in the insured’s life in return for the payment of premium
. The contracts of insurance are divided into two categories in the TCC 1956 as Life and Non-Life insurance contracts. The major features of insurance contracts in the Turkish Law are
;

· Insurance contract is a bilateral contract which causes mutual obligations to the both parties,

· Insurance contract is a fixed term contract,

· Insurance contract is based on the utmost good faith principle,

· Insurance contract is an aleatory contract,

· Insurance contract brings about permanent relationship and consequences. 

Formation of the Insurance Contracts


As the same with the Australian Law, in Turkish legal system formation of the insurance contracts are regulated by general rules of contract law and the related articles of the Turkish Code of Obligations 1926 are applied to all types of insurance contracts. As a general rule, to create a legally binding contract first requirement is an agreement between parties. The same with the Australian legal system, in Turkish law parties have to concur on all material terms of insurance to make an agreement.  An agreement consists of an offer and acceptance. In Turkish Law there are three fundamental elements of legal offer; firstly an offer has to be made with a genuine purpose of creating a legal relation; secondly an offer has to be exact and certain, and finally an offer has to be communicated to the offeree
. When the insurance company gives a question list to the insured in order to have information about the characteristics of the risk and insurance, this means the invitation to treat
. This document is fulfilled, signed and given back to the company by the insured person; in this way the offer realized
. The acceptance happens when the company prepares the policy according to the information in the proposal and gives the policy to the insured
. The company conducts the insurance contract with the acceptance of the offer of the insured. An offer cannot become a contract until offeree accepts it. In both Turkish and Australian legal systems only the offeree can accept the offer and just he/she is entitled to turn the offer into an agreement. An acceptance of any other party is ineffective
. Also the acceptance has to be communicated to the offeror in both law systems. According to the TCO, an acceptance can be made either express or implied however in general; silence does not amount to acceptance in Turkish legal system like Australian law
. The other essential element of a binding contract is consideration. It is the major difference between Turkish and Australian legal systems because consideration is a common law expression and idea of consideration is unfamiliar to Turkish law
. However, Turkish law necessitates all contracts to include a cause - legal ground so the parties are required to have a reason when they take part in a contract
. Payment of premium is a legal ground, not consideration for Turkish law. 

As a nature of insurance, contracts of insurance are embodied in the form of policies and according to Article 1265 of Turkish Commercial Code 1956, the insurer has to give to the insured a policy which shows the rights and the debts of both sides due insurance contract and which has been signed by the insurer
. The policy has to include
; 

· Name-surname, commercial title and domiciles of the insured and the insurer,

· Subject of the insurance contract,

· Risks that will be undertaken by the insurer,

· Duration of the contract,

· Insurance amount,

· Premium, date and place of payment.

The insurer has to give the policy to the insured in 24 hours if the insurance contract has been drawn up directly with the insured; in 10 days at the latest if the insurance contract has been drawn up with an agent
.  

Form of the Insurance Contracts


Turkish Law recognizes the freedom of contracts in both concept and form. As a general rule contracts can be oral or written, there is no any special requirement for form of contracts. So contracts of insurance do not have to be written or have any special necessity. 

Construction of the Insurance Contracts


In Turkish Law four different ways are followed to interpret the legislations and lawful documents correctly. These methods are; grammatical interpretation, logical interpretation, historical interpretation and teleological interpretation
. In grammatical method, parties or judge are bound by the words; in logical method, interpreter has to consider the spirit of the document
. The historical method seeks to discover the intention of parties when the contract was made and the teleological method is the opposite of the historical method and in this one, the present purpose is examined
. To construe insurance documents accurately the best method should be chosen by the parties of contract or the court. In addition, explanations, which were made in Australian Insurance Law part above, are extremely true for Turkish Insurance Law as well. Apart from them, consistent with the Insurance Law 2007 Article 11 (5), foreign words shall not be used in insurance contracts. Principally, the translation and interpretation of foreign words shall be used as determined by the Turkish Language Institute
. 

The Obligations of the Insured


Insured’s responsibilities are regulated in the Turkish Commercial Code 1956 in Article 1290 and following. According to these articles insured’s obligations are:


1.  Announcement responsibility: 

* At the time of the contract
:  While the contract is being drawn up, the insured person has to indicate all the terms to the insurer. If the insured keeps silence though he is asked or does not tell the truth, the insurer who does not know the truth may renege on the contract with in a month’s time after he/she has learned the truth and if it is realized that the insured person is malicious, the insurer has a right to get the premium.

* During the insurance
: The insured cannot change the place or the condition of the insured good without informing the insurer. If not; the insurer may annul the contract in 8 days. If the insurer misses the 8-day-time period, he loses his right of cancellation.

* In case of the happening of the risk
: The insured has to inform the insurer in 5 days as from he has learned about the happening of the risk. Otherwise he loses his all rights arising from the insurance.

2. Protections measures:

The insured is responsible for taking all the precautions that can be effective for preventing and reducing the damage
. The amount that is spent for these precautions is indemnified form the insurer
.

3. Payment of premium:

The insured has to pay the premium and first premium is supposed to be paid at the time of the contract and in reply to the delivery of the policy
. The premium is paid by money
. Paying by monthly or yearly installments can be determined; if not, the insured has to make a full payment for the premium
. The responsibility of the insurer starts on the date when the premium is paid
. After the contract has been conducted, before the responsibility of the insurer has started, the insured can renege on the contract in condition that he pays the half amount of the premium
. As a general rule he premium is paid at the insured’s residence address
. In case of the termination of the insurance contract because of legal reasons, the premium that belongs to the time after the termination is given back to the insured person
.

The Obligations of the Insurer


The insurer’s responsibilities are regulated in both Turkish Commercial Code and The Guideline Reference to Inform Concerning Insurance Contracts 2007 (law no: 26360).

In Turkish Commercial Code Article 1299 and following, only the obligation of compensation of the insurer is regulated. According to these articles; the obligation of the insurer arises when the insured informs him about the happening of the risk
. The amount of compensation is determined according to the current amount of the insured interest at the time the risk happens
. If the amount of the interest is not stated when the contract was made, the insured has to prove the amount of the good at the time the risk happens
. On the other hand if the insurer claims the amount of the insured good is less than stated has to prove that
. If there is a fault of the insured on the occurrence of the risk, the insurer may compensate it; however, the insurer does not compensate the damages arising from the insured’s intention or defect of goods insured
. The insurer is only responsible for the real damages, which the insured suffered
. 

According to subrogation principle, after the insurer pays the insurance amount, he/she replaces with the insured person legally and if the insured has the right to proceed against the third persons because of his damages, this right also replaces to the insurer
.

Apart from main legislation, the responsibility of the insurer’s is drawn up in the bylaw 2007 no: 26360. The aim of this guideline is to identify the duties and obligations of the insurer during the conduct of the contract and continuation
. This obligation starts before the conducting of the contract and lasts during the time in which the contract valid as well and can be fulfilled by oral or written
. According to the following article of this regulation as a requirement of the honesty principles, the insurer has to help the insured with the technical points during the consultation, development and the continuation of the contract, provide oral and written information about the continuing of the insurance and avoid any behavior that might confuse the insured
. If the insurer fails to perform his obligations, gives confusing or imperfect information to the other party or not deliver the information form to the insured, the insured might annul the contract and indemnify his loss
. The insurer has to answer all kind of written complaints in 15 days at the latest after getting them
. During the period in which the contract is valid, the insurer fulfills the obligation of informing by registered letter, fax, telegraph, e-mail or electronic sign
. 

General Explanations Concerning Insurance Contracts in Turkish Law


As a general rule the same person against the same risk cannot insure an interest, which has been insured for its whole value
.

 If the insurance amount exceeds the amount of the insured interest, this part of the insurance becomes invalid
. The amount of insured and the premium is reduced and if the premium has been taken, it is paid back
. 

If an interest is insured at the same time and against the same risks by more than one insurer, all the insurances remain valid for only the amount of the insured interest; the exceeding part becomes invalid
. In this case each one of the insurers is responsible for the amount what they have insured
.

All rights and obligations relating to the insurance contract become lapse within two years
. 

CONCLUSION

To avoid from the risks of daily life might not be possible; however, we can reduce the financial loss by the virtue of insurance. The history of insurance goes to back to the fourteenth century and its development was rapid in international trade by sea in the fifteenth century
. The marine trade was the centre of the early insurance business; however, the economic growth of the eighteenth and nineteenth centuries brought about the improvement of insurance companies and the other types of policies
.  Insurance is embodied in the policies and contracts. In this study insurance contracts in Australian and Turkish legal systems were investigated respectively. The major principles of insurance such as the duty of utmost good faith or the duty of disclosure are exactly the same in both legal systems. Only the simple rules of foundation of contracts may be different. This difference is also based on the general law of contract of countries, not insurance law.  It can be said that insurance law is an international law but regulated nationally. 
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