CONTRACT LAWS

OF

TURKEY AND AUSTRALIA
Contract law is an extremely significant area of the law for all of us since every day we make agreements of varying degrees of importance. Some of these contracts engage huge amounts of money for instance the buy of house and the other contracts involve small amounts of money like the purchase of a cup of coffee, however usually; the similar lawful principles apply to every contract, huge or small
. There are many explanations of contracts. Some of them are: “Contract is a promise or set of assures that the law will implement
”. Or, “contract is a lawful binding agreement that is enforceable in a law”. In other words, “contract is a binding agreement between two or more parties for performing, or refraining from performing, some specified acts in exchange for lawful obligations
”. “A contract is a legal transaction which may be expressed as a switch of consent of parties, resulting in a responsibility to do or to abstain from doing specific thing that is enforceable by law”
. Contract is described in Turkish Code of Obligations as an agreement creating legally enforceable obligations
. There are a lot of agreements which are relevant these classifications  however they are not contracts, they do not generate lawful relations and violation of them does not require any sanctions as well
. For example
 (A) and (B) reciprocally have the same opinion that they will meet up in front of the (X) cinema and watch movie together. This is not contract because the agreement reflects social, not lawful relations. (A) cannot sue (B), if he does not come. Moreover, to illustrate
, (A) and (B) might undertake to marry each other. Such a promise is not completely enforceable. In case that (A) does not marry to (B), there is no efficient sanction. In this study, legally binding contracts will be outlined and the differences between Contract Laws of Turkey and Australia will be examined. 

In order to contract to be legally binding in the Turkish legal system, five fundamental principles are required
. These are:

1. Agreement

2. Intention

3. Legal cause

4. Capacity 

5. Genuine assent

The most significant difference between the Turkish Contract Law and the Australian Contract Law is that the “consideration” part of the structure of contracts. Consideration is a common law expression and idea of consideration is unfamiliar to Turkish law
. However, Turkish law necessitates all contracts to include a cause - legal ground so the parties are required to have a reason when they take part in a contract
. 

Agreement:

The first requirement for a legally binding contract is an agreement, which generally is composed of an “offer” and an “acceptance” and involves a “meeting of the minds- or consensus” among two or more parties
. 

An offer is a statement of purpose by one party, identified as the offeror, whereby he or she states his or her readiness to join in a contract
. Outstandingly, a declaration supposed to be an offer has got to point toward voluntariness by the offeror to be bound without additional negotiations
. 
There are three fundamental elements to a legal offer
 and these necessities are required in Australian Contract Law as well:

1. It has to be made with the genuine purpose of generating a legal relation. The offeror must be absolutely conscious that this suggestion represents an offer and has to be prepared to perform his responsibilities in the case of acceptance. If the offeror is not serious and just makes a joke, a real offer is not existed.   

2. The offer has to be exact and certain. Or else it would be not probable for the other party to comprehend the genuine objective of the offeror and consequently an agreement could not be existed.

3. The offer has to be communicated to the offeree. An offer can just be accepted by the offeree. An offer might address to one person, group, or even to the whole world
. The offer could be made to the community by showing products with fees or making a public offer of a reward
. As a result, under the Turkish law, to make a valid contract, to address an offer to particular people is not compulsory. 

Public offers are considered as an offer in both Turkish and Australian legal systems. However, where the offeror does not specify one of the essential terms of the contract, it can be accepted as an invitation to make an offer
. At this point, an offer has to be differentiated from an invitation to treat. As Gooley explained “an invitation to treat is not an offer, it is an offer to consider offers”
. In accordance with Article 7 (1) of TCO, where the characteristic of transaction reveals that the offerer's goal is not clear to generate a binding obligation or he adjoins to the offer a statement about rejecting responsibility, this declaration is considered an invitation to make an offer
. For instance, distributing brochures and price lists or placing goods for sale in a shop window do not represent an offer
. In addition, advertisement in a newspaper or other form is considered as an invitation to make offer, if not it is an offer of reward
.(?)

An offer remains available until the offeree admits it or it lapses (?). An offer is not lawfully present anymore when the offer lapses and the offeree cannot accept it any longer. 
 In both Turkish and Australian legal systems, an offer can be terminated in these ways: 
1. Revocation: As a general rule in common law, an offer could be ended at any time earlier than being accepted even it includes a guarantee not to withdraw for a specific time
. The revocation of an offer is required to be communicated to the offeree directly or indirectly, or else it will not be efficient
. Along with Article 9 of the TCO; if the revocation of offer arrives to the offeree before or at the same time with the offer, it can be revoked successfully. Moreover, offer can be withdrawn effectively even though the withdrawal arrived after the arrival of the offer; in that case, offeree should read the revocation before reading the offer
. 

2. Rejection: If the offeree rejects the offer and this rejection communicates to the offeror, the offer is terminated and once an offer is rejected by the offeree, it can no longer be accepted
.

3. Counter-offer: If an offeree supplements to his respond additions, limitations or other alterations that is considered as a rejection of the original offer and constitutes a counter-offer
. A counter offer is offeree’s answer indicating readiness to emerge a binding contract however on different base to the offer
. There is not any regulation about counter-offer in the TCO. Therefore, this issue was introduced under doctrines. 

4. Lapse of time: When the offer indicates that it is open until a specific date, the offer finishes on that date if it is not be accepted
. If a particular time is not fixed, the offer lapses after a reasonable time which is related to the conditions
. According to the TCO 3, if the offeror stipulates a time limit for an acceptance, he is bound until the expiration of the time limit
. As well, an offer could be made with no time limit
. According to Article 4 of the TCO, if the offer is made to person who is present, the respond ought to be given immediately
. On the other hand, according to Article 5 of the TCO, if the offer is made to person who is not present without time limit, the offeror is bound until the time when he should receive the acceptance
. 

5. Death or disability of either party: According to the TCO, if either the offerer or offeree dies or becomes insane before the acceptance of an offer, the offer is automatically ends
. The same with the Turkish law, in Australian legal system the general rule is that an offer lapses on death of either offeree or offeror.death of offerer
. 

6. Failure of condition: This situation is described as a “subsequent illegality” in the Turkish law. According to the TCO, if the performance of the contract becomes illegal after the offer is made, the offer is terminated
. For example; if an offer is made to sell alcoholic liquors but a law prohibiting such sales is enacted before the offer is accepted, the offer is terminated
. Or else; if a contract is made subject to the happening of an event and this condition is not satisfied, the offer lapses
. 

An offer cannot become a contract until it is accepted by offeree. An acceptance is a declaration of intention to agree to the terms of the offer without changing any conditions
. In both Turkish and Australian legal systems only the offeree can accept the offer and just he/she is entitled to turn the offer into an agreement. An acceptance of any other party is ineffective. Also the acceptance has to be communicated to the offeror in both law systems. According to the TCO, an acceptance can be made either express or implied
. In general, silence does not amount to acceptance in both Turkish and Australian law systems. However, according to the TCO 6, if the offeree does not reply after receiving the offer, the contract is considered to be concluded, unless the offer is rejected within a reasonable time
. Not only Turkish contract law but also Australian contract law in order to create an efficient acceptance, the acceptance is obliged to be communicated to the offeror either clearly or by conduct
. Differently from the Turkish Contract law, in Australian legal system there is a special rule for the communication of acceptance. Consistent with “the postal rule” when the acceptance is left in the post office to transfer to the offeror, acceptance made by post is efficient at the moment
. 

Intention:

The other vital component of legally binding contracts is that parties have got to state an intention to make legal relations
. There is no difference between Turkish and Australian legal systems about this issue. A contract does not exist without intention. If the court discovers that the parties did not intend their promises to be lawfully obligatory, the consequence is that there is not agreement; neither legal rights nor legal obligations have existed and the supposed contract is void from the commencement
. 

Legal cause (consideration):

The idea of consideration is the major distinguishing feature of the common law however serious promises are significant and enforceable in the civil law
.  In Turkish law, legal ground is compulsory for each contract
. For example
; in a contract of sale the obligation of the seller is to transfer the goods, and the buyer's obligation is to pay the cost. The reason of the obligation undertaken by the seller that is to secure the buyer's obligation. In a contract of bailment or credit, the cause is to transfer certain goods or a certain amount of money. In a contract in the nature of a gratuity, the cause is to make a donation, or give a gift. At common law each party has to promise to perform consideration
. Consideration is the cost that is requested by the promisor in switch over for their promises and is necessary requirement in Australia before a contract will be binding
. There are some rules relating to the consideration in Australian Contract law
: 

1. Each party has got to offer consideration.

2. The consideration must have price.

3. The consideration ought to be legal.

4. The consideration has got to be exact and real. 

5. The consideration has got to be current or future but not past.

6. The consideration has to move from the promisee.
Capacity:

The legal validity of contracts is related to the capacity of the people who take part in a transaction
. People might be incapable to act for themselves because of natural or legal incapacity
. People who are lack of capacity to enter into a contract are
: 

· Minors.

· People suffering a mental disability.

· Convicts.

· Bankrupts.

· Corporations.

· Aliens. (just in Australian law system)

Genuine assent:

The law systems require consent to a contract should be free and voluntary. Parties' genuine assents to become involved a contract might be influenced by a number of matters. These issues are mistake, fraud and duress in the Turkish Contract Law. Apart from them in Australian Contract Law there is undue influence as well.
Mistake:

Mistake takes places where the expression is not deliberately conflicting. Where a mistake has occurred which shows that the parties have agreed to different things, or where there are such different beliefs
.
 In the Turkish Code of Obligations there are two major mistakes. These are:

1. Immaterial mistakes: A mistake concerning with the causes for joining in the contract is not material and not a reason to void a contract
. 
2. Material mistakes: Only material mistakes can be reason to void a contract. These mistakes might be regarding to; the identity of subject matter – mistake in object-, the identity of parties – mistake in person- , the nature of the transaction, or quantity
. In the case of material mistake, the contract can be terminated by the mistaken party and this right can be used within one year of the making of the contract; or else, the contract is assumed confirmed
.
In the Contract Law of Australia, mistakes are divided in terms of common mistake, mutual mistake and unilateral mistake. 

1. Common mistake: Should the parties have agreed however made the same error as to an essential fact, the common mistake takes place and the validity of contract is based on the type of common mistake made
. 

2. Mutual mistake: Should both of the parties are mistaken regarding to an essential part of the contract, there is not consensus and agreement between the parties as a result there cannot be a contract; the contract is void from the commencement
.

3. Unilateral mistake: Should only one party is mistaken, there is a unilateral mistake
. At common law as a result of unilateral mistake regarding to the term of a contract, contract possibly could be void
. On the other hand, a unilateral mistake regarding to the identity of the other party might make the contract void if the mistaken party can demonstrate that the identity of the other party was a material factor
. 
Fraud (Misrepresentation):

Fraud is an intended misstatement declared by one party trying to gain an unfair benefit over another
. According to Turkish Code of Obligations if a party takes part in a contract because of the fraud of the other party, the defrauded party is not bound by the contract and could state of invalidity of the contract within one year of the making of the contract or may be bound by the contract however can require compensation for any damages suffered
. 

At common law misrepresentation could be fraudulent, innocent, or negligent. If one party making the representation knows it is false, or makes the representation irresponsibly, a misrepresentation is fraudulent
. A misrepresentation is innocent if the party making the representation does not plan to mislead the other party
. Finally, if the party making the representation is under a duty of care, a misrepresentation is negligent
. 
The misled party can revoke the contract or the court might consider the contract valid if a misrepresentation is really serious because that is considered to be a condition of the contract
. If a misrepresentation is less serious, the court consider it to be a warranty and the wronged party still has to be bound by the contract however allowed just to request damages for the loss
. 
Duress:

Duress is compulsion by threatened injury or obstruction preventing party from performing his or her free will
. Duress can be physical, mental, psychological or financial. According to Articles 29 and 31 of the TCO, if a party encouraged to join into a contract on account of duress by the other party, he or she is not bound by the contract if he or she informs that within one year of the making of the contract. According to Australian Contract Law, if the party's assent is achieved through duress, it is not real and the contract is voidable
. The existence of duress permits to oppressed party to withdraw the contract
. 
Undue influence: 

Undue influence occurs where dominant party affects the will of the other party to get that party's assent to a contract
. According to courts assumption regarding to this issue, there can be undue influence in certain specified and limited relationships such as parent over child, solicitor over client, or doctor over patient etc
. The innocent party can void the contract because the contract encouraged through undue influence
.
Termination of the Contract:

According to Turkish Contract Law and the Turkish Code of Obligations the commitments in an agreement may be terminated in these ways: 
1. In general contracts are discharged by performance and in that case the contract is entirely terminated
.

2. Agreements can be terminated by other agreements. There might be a certain or implied condition in the original agreement regarding to termination, or the parties may make a following agreement or may decide on other methods such as relinquishment
.

3. According to impossibility principle, an obligation is fulfilled to the extent of its performance becoming impossible by circumstances for which the obligor cannot be responsible
.
4. According to statute of limitations principle, under the TCO the statutory period of limitations for contract actions is ten years and the rights and obligations of contracts are freed after this specified time
.

5. A contract may be terminated by one party unilaterally if the other party does not perform his obligations accurately
. 

According to the Australian Contract Law the termination of contracts occurs in these ways
:

1. Discharge by performance

2. Discharge by agreement

3. Discharge by subsequent agreement

4. Discharge by frustration

5. Discharge by operating of law

6. Discharge by election after breach
As a conclusion, the main aim of this study was to show differences between Australian Contract Law and Turkish Contract Law. In general, these two legal systems have many similarities regarding to formation of contracts even though Australia is based on common law system and Turkey is based on civil law system. The significant difference between contract law of Turkey and Australia is “consideration” section. The importance of contracts and contract laws is not deniable because even we as ordinary people make contracts every moment during day. 
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